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The President Institution of Surveyors of Uganda and your esteemed
membership, professional colleagues in the various sectors, heads of business 

present, distinguished guests of the Institution of Surveyors, Ladies and 
Gentlemen. I greet you all and bring you greetings from Ortus Advocates.
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Who is Ortus Advocates?
Ortus Advocates is a professional services firm bringing together expert resources in Law, Tax and Business 
Advisory. The firm was established in 2019 by the coming together of like-minded, passionate and dynamic 
astute professionals including Lawyers, Auditors, Finance Experts, Engineers, Tax Practitioners. 
Our vision and approach to business is to partner with our Clients and like-minded institutions like the 
Institution of Surveyors of Uganda in order to develop longstanding professional relationships that deliver 
astute solutions to our Clients with integrity.

Introduction
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The topic I have been tasked to make a presentation relates to Arbitration/Mediation as Tool for Resolving Built 
Environment Conflicts for Sustainable Development. As an Arbitrator and a legal practitioner in the 
construction claims and construction contract management, the topic is very relevant to my areas of practice and 
interest.

Definition of Built Environment 
In urban planning, the term built environment, or built world, refers to the human-made environment that 
provides the setting for human activity, including homes, buildings, zoning, streets, sidewalks, transportation 
options, and more.

This environment often highlights the connection between physical space and social consequences and includes 
the ways in which communities have approached environmental issues that have arisen as a result of the altering 
of the natural environment for human activities.

The built environment is typically used to describe the interdisciplinary field that encompasses the design, 
onstruction, management, and use of man-made physical influence as an interrelated whole. 
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Prominent features of the built environment include (a) Transportation options, (b) Roads and highways, (c) 
Sidewalks, (d) Public transportation, (e) Buildings and (f) Parks and green space among others.

Definition of Sustainable Urban Development
Sustainable development has been defined as development that meets the needs of the present without 
compromising the ability of future generations to meet their own needs.  sustainable urban development
 implies a process by which sustainability can be attained, emphasizing improvement, progress and positive 
change, incorporating both environmental and social dimensions. It highlights the need for reform of market 
mechanisms to achieve environmental goals and the achievement of a balance with social and economic 
considerations.
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Over the next five years, focus on harnessing the urbanization potential will be on: 
• fast tracking sustainable urbanization;
• building capacities of urban centres to manage the rapid urbanization; 
• building the requisite infrastructure and housing for urbanization; 
• Fast tracking industrialization for urban centres;
• planning and diversifying the country’s urban centres; and
• greening Uganda’s urbanization process.

The Sustainable Urbanization and Housing programme is further divided into the
following sub programmes for better management and improved service delivery by the programme. 
• Urbanization and Physical Planning;
• Housing Development (Construction);
• Institutional Coordination.

According to the Uganda Sustainable Urbanization and Housing 
Programme Implementation Action Plan FY 2020/21 – 2024/25;
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Arbitration is defined under the Arbitration and Conciliation Act  to mean any arbitration whether or 
not administered by a domestic or international institution where there is an arbitration agreement. 
It is the procedure where parties in dispute agree to refer the issues in contention to a third party for 
resolution and they agree to be bound by the resulting decision of the third party rather than taking 
the issues in contention to the conventional courts of law.

The third party to whom the dispute is referred to for determination is known as the Arbitrator who is 
appointed by the parties to the dispute. In many instances, the Parties agree to seek the assistance of 
arbitral institutions like the Centre for Arbitration and Dispute Resolution (CADER)³ , or private 
institutions like the International Centre for Arbitration and Mediation in Kampala (ICAMEK)⁴  to 
make the appointment of the arbitrator from their list of Arbitrators.

Arbitration/Mediation as Methods of resolving Conflicts.

¹See “What is Sustainable Urban Development? University of Hong Kong, Centre for Studies in Urban Sustainability” available on www.dupad.hku.hk. 
 ²Section 2,   ³See Section 68 of the Arbitration and Conciliation Act, Cap 4.   ⁴See www.icamek.org
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Arbitration is an Alternative Dispute Resolution (ADR) mechanism, meaning that it is alternative to 
the conventional means of dispute resolution i.e. the Courts of Law. It is governed by the Arbitration 
and Conciliation Act of Uganda however, before any dispute can be resolved by arbitration, there has 
to be agreement of the Parties unlike with the conventional courts system.

Mediation.
Mediation is another ADR mechanism for resolving disputes between parties. It means the process by 
which a neutral third person facilitates communication between parties to a dispute and assists them 
in reaching a mutually agreed resolution of the dispute⁵ . It is usually sought out when parties to a 
dispute are ready to discuss the issues openly and honestly. It is an ADR method where a neutral and 
impartial third-party mediator facilitates dialogue in a structured multi-stage process to help parties 
reach a conclusive and mutually satisfactory agreement.

A mediator cannot impose a solution on the parties as a conciliator and arbitrator can but works 
together with the parties, its priority is to facilitate the parties’ own discussion and representation of 
their own interests and guide them to their own suitable solution- a good common solution that is fair, 
durable, and workable.

  ⁵Rule 3 of the Judicature (Mediation) Rules. S.I. No. 10 of 2013
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Conflicts likely to arise in Built Environment Relations
As earlier pointed out, sustainable urban development is hinged on urbanization meaning that there 
is a system of regulators and sector players that are involved if we are to achieve “sustainable urban 
development”. Some of the key sector players include the physical planning regulators, financial 
institutions, surveyors under the Institution of Surveyors of Uganda, Architects under the Uganda 
Society of Architects and Engineers under the Uganda Institution of Professional Engineers. All this 
requires institutional coordination, which in one way of another is a fertile ground for built 
environment conflicts.

These activities all involve commercial, professional and regulatory relations between the various 
service providers and independent contractors that execute them and are bound by contracts, legal 
and regulatory requirements from which rights and obligations arise as between the parties.
The most likely conflict out of such commercial relations is a breach of contract by either parties to a 
contract, failure to obtain planning permits, delays by regulators to make decisions or determinations 
among others.

For organisations like the Institution of Surveyors of Uganda, conflicts have arisen from questionable 
valuations some of which have led to multiplicity of legal proceedings by financial institutions, project 
owners and project purchasers.

Arbitration/mediation as a tool of resolving built environment conflicts
for sustainable urban development

ORTUS ADVOCATES 

www.ortusafrica.com



Most of the conflicts involving professionals like Surveyors have arisen out negligence or breach of 
duty of care owed to the Clients that have entrusted the surveyors with duty of care in advising them 
before they make certain commercial commitments.
What are benefits of resolving the built environment conflicts through arbitration/mediation in order 
to achieve sustainable urban development? 

1. Arbitration and Mediation are less formal unlike the conventional Court system. The Parties for 
example agree where the conflict will be heard and determined. It may be a hotel or a conference hall 
acceptable to the parties unlike in Court which is formal

2. Arbitration and Mediation “may be” less expensive than the usual resolution of conflicts through 
the court system.

3. Arbitration and mediation is private as opposed to the Court system where everything is in the 
public domain for all to see and hear. Most arbitrations and or mediations are governed by the 
agreement of the Parties who may agree to restrict access to third parties. 
In situations where you have say members of the Institution of Surveyors of Uganda in conflict with a 
financial institution over a questionable valuation, arbitration and or mediation if there is an 
agreement of the parties will help in maintaining the integrity of the Parties involved due to the 
confidential nature of the process

Arbitration/mediation as a tool of resolving built environment conflicts
for sustainable urban development

ORTUS ADVOCATES 

www.ortusafrica.com



⁶See Section 34 of the Arbitration and Conciliation Act

4. Matters are resolved more quickly and fast thereby saving on time. As we all know built 
environment contractual matters are time sensitive. Time is money to either the project developer, the 
contractor, the financier and the consumers. A delay in the resolution of the dispute, is very costly in 
terms of damages and can lead to bankruptcy in some cases.

5. Parties have a say on who will listen and determine their conflict unlike in the conventional conflict 
resolution through the Courts where the Court system chooses the judge to here the matter. In some 
cases, the people determining the conflicts do not have the expertise say in construction matters, 
survey expertise etc. with arbitration and or mediation, the Parties will agree on a person qualified in 
their area of dispute/conflict to assist them make a determination of their rights and obligations.

6. There is finality in the determination of the conflict unlike in the conventional conflict resolution 
mechanisms where Parties appeal upto the last Court of Judicature. In arbitration for example, the 
arbitral award is final and binding on the parties. It can only be set aside in very limited circumstances  
or where Parties have agreed that the arbitrator’s decision/award is appealable to the Higher Courts.

7. Arbitration and mediation are less complicated methods of resolving built environment conflicts. 
The parties will agree on the rules of procedure to be used by the arbitral tribunal/arbitrator/mediator 
in resolving their conflict unlike in the conventional ways of dispute resolution.
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8. There is a lot of suspicion about the judicial system which is often beset by backlog, long costly 
procedures and lack of enough judicial officers and infrastructure, hence the need for arbitration and 
mediation to help solve built environment conflicts.

9. Arbitration and mediation help restore peace and keep the concept of Ubuntu alive while restoring 
the relationship between the Parties unlike the “winner takes it all” in conventional conflict resolution 
methods. 
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Some of the challenges of Arbitration/Mediation in resolving
Built Environment Conflicts 

1. Subjective Arbitrator
Sometimes the process of choosing an arbitrator/mediator is not always an objective one. There are cases when the 
arbitrator/mediator could be biased because it has a business relationship with one party or is selected by an agency 
from a pool list. In those situations, impartiality is lost.

2. Finality – No Appeals 
While this may be a positive if you find the arbitration decision favorable, you should be aware that if arbitration is 
binding, both sides give up their right to an appeal. If one party feels the decision is erroneous, there is very limited 
opportunity to correct it.

3. Can be more expensive
There are many cases in which arbitration can become more expensive than court proceedings. Quality arbitrators 
can demand substantial fees that would not apply in court. In non-binding arbitrations, the final decision or award 
in the case is not "binding" and the parties are free to take their issue back to court, essentially adding the cost of 
litigation to that of the prior arbitration. If you are on the employer side, employers must pay the arbitrator’s fees in 
full. This can be very expensive as arbitrators’ fees can be very high for cases in employment law.
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Whereas there are disadvantages in using arbitration/mediation as a toll for 
resolving built environment conflicts, the advtangaes in most case outweigh the 
disadvantages. There are also checks and balances in place to put in check errant 
arbitrators. This is provided for under the Arbitration and Conciliation Act. 
Some arbitral institutions like ICAMEK have in place mechanisms for ensuring 
that the process is carried out with integrity and fairness. There are also court 
processes that can be utilised to set aside arbitral awards that have been 
obtained fraudulently.  
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The Plaintiff sued the Defendants jointly for breach of contract, recovery of UGX 398,201,669/= and 
its accumulated interest, general damages, interest on any pecuniary award and cost of the suit.

The 2nd Defendant is also sued for general damages and interest with costs arising from professional 
negligence while carrying out his business of surveying and valuation.

The 2nd Defendant was contracted by the Plaintiff to conduct a survey, after which a valuation a 
report was submitted giving the market value of the property at an amount much higher than the 
actual value of the property.

Upon occurrence of a default, the property was valued by auditors of the Plaintiff who found its value 
to be a lot less than had been declared by the surveyors. The 2nd Defendant claimed that it was a mere 
error by the surveyor that could not be held against him.

CASE LAW KCB BANK UGANDA LIMITED VS SENDAGIRE AND EDDIE
NSAMBA GAYIIYA, H.C.C.S NO. 640 OF 2013
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Court stated that “A valuation which falls outside the permissible margin of error brings into ques-
tion the valuers competence and care with which he carried out the risk.”

It was stated that the relationship between the valuer and the person who appoints him is that of a 
professional and a layman and that for one to determine whether a duty of care exists, the issue of 
foreseeability of the danger, reasonableness and proximity come into play.

The 2nd Defendant was found to have been professionally negligent while carrying out the valuation 
and survey on behalf of the Plaintiff.

The Court found that a land valuer/surveyor will be required to jointly pay back a loan that a bank 
disburses to a borrower on the basis of an erroneous report issued by them and ordered both the 
valuer and the borrower to jointly pay the loan sum of UGX 398,201,669 as well as damages of 
UGX 50,000,000 to the Plaintiff with an interest rate of 20% per annum.
This matter was filed in 2013, but was only finally determined in 2021.
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